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(i) | 


QUESTIONS PRESENTED 
| 
Can a Summary Judgment be granted on basis of the principle of 
non-exhaustion of administrative remedies when genuine issuance 
of material questions of fact are in existence, and when such 
facts are substantial in character and probative in nature ? 


Is a District Court without jurisdiction on the principle of failure 
to exhaust administrative remedies when an agency hearing has 
been suspended to allow a Court determination being made of the 
correctness of a most vital and highly relevant action of the hear- 
ing agency involving the introduction of evidence privileged in 
nature in ‘part cloth' (out of context) for the sole purposes of im- 
peachment and when such litigation has for its purpose to render 
aid and assistance to the administrative body with no intention of 
abrogating the right of such body to bring the hearing to its con- 
clusion under normal administrative processes after a Court 
determination of the vital point has been reached? : 


JURISDICTIONAL STATEMENT 
STATEMENT OF FACT . . 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I. Triai Court Erred In Granting Summary Judgment 
Where Genuine Issue Of Fact Was Potentially 
Present :#a ss *.* * « «= « 


Court Has Right Within Discretion To Aid And 
Assist Quasi-Judicial Administrative Hearing Body 
By Interim Litigation Not In Abrogation Of Such 
Administrative Body's Right To Process To Final 
Determination : © & & & wf 


CONCLUSION 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


Plaintiff appeals from a judgment of United States District Court 
for the District of Columbia, wherein Summary Judgment was had 
against plaintiff and entered on the 27th day of June 1957. Notice of 
Appeal was filed on the 28th day of July 1958. On motion by appellants 
time for filing of briefs was extended to November 22, 1958. 


Jurisdiction for this Appeal to this Court is found in Title 28 
U.S.C. 1291. | ye 





STATEMENT OF FACT 


In March 1957, Hazel T. Ellis, Appellant, veteran's widow was 
discharged from her position as Economic Analyst in the Bureau of 
Foreign Commerce in the Department of Commerce on the basis of 
making false and unwarranted statements concerning the actions and 
statements of another employee. Pursuant thereto, Mrs. Ellis gave 
her power of attorney for representation in her behalf to the Veterans 
of Foreign Wars of the United States in pursuing an appeal before the 
appropriate hearing body in the United States Civil Service Commission. 
On the seventh day of hearing, the legal counsel for the Department of 
Commerce offered into evidence extracts of a confidential report given 
by the Appellant five years previously to Government Security Investi- 
gators on request involving an unrelated matter. Persons concerned in 


the report at time of hearing were unidentifiable to the Appellant since 


names had been omitted, being replaced by letters. The purpose of this 
introduction was solely for purposes of impeachment. Despite objection 
by Appellant's counsel, the hearing examiner allowed such into evidence. 
Appellant then requested suspension of hearing until the complete report 
as found in Department of State file could be obtained and examined for 
purposes of rebuttal. Due to the nature of the charge against Appellant, 
the introduction of this evidence for purposes of impeachment without 
opportunity to rebut carried grave possibilities of detriment to Appel- 
lant’s case and therefore on adamant refusal of Department of State to 
release file for examination, a suit in the nature of a Mandamus against 
the indicated parties was brought by the Appellants. From a granting of 
a Motion for Summary Judgment in behalf of the defendant by the District 
Court, this appeal is taken. 
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SUMMARY OF ARGUMENT 


be Summary Judgment, being drastic in nature, must be invoked 
sparingly and only when there is no genuine issue of a material question 
of fact due to concurrence of fact by the opposing litigants, or where 

the defense is a sham or incredible, or when the evidence is such that 
nothing of a probative value exists or is shown. This restrictiveness 
cannot be minimized by inclusion of such principles as ‘exhaustion of 
administrative remedies’ which are entirely foreign to the character of 
Summary Judgments. : 


i, The Court in consonance with Congressional intent and in pur- 
suance of true justice and real equity as well as in stated and existing 
law can provide interim assistance to a quasi-judicial administrative 
body on points of grave and relevant character when such assistance by 
interim litigation does not abrogate the jurisdiction and right of the 
administrative body to carry the administrative functions to a conclusion, 
but merely sets guide lines and standards for the administrative body to 
follow in its remaining processes, especially when such Court has the 
request or acquiescence of the administrative body to do so. 


ARGUMENT 


TRIAL COURT ERRED IN GRANTING SUMMARY 
JUDGMENT WHERE GENUINE ISSUE OF FACT 
WAS POTENTIALLY PRESENT. 


"Summary Judgment, under Rule 56, F.R.C.P., 
should not be rendered where there is a genuine 
issue of fact on material issues ------- — 


Rule 56 of F.R.C.P. relating to Summary Judg- . 
ment should be cautiously invoked to the end that | 
parties may always be afforded a trial where there 
is a bona fide dispute of facts between them." 


These words:spoken by the Supreme Court of the United States 
clearly and unmistakably denote the caution and restrictiveness sur- 


rounding the granting of a Summary Judgment. The extreme character 


1 Assoc. Press vs. U. S., 326U. S. 1 | 
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of this type of Judgment is further propounded by the words found in 


Shultz vs. Manufacturers & Traders Trust Company” wherein the Court 
stated: 


“Granting of a Summary Judgment is a drastic 
remedy and should never be applied in any case 
unless there is a clear and unmistakable neces- 
sity and justification for its rendition." 


This Court emphasized its concurrence in these premises in the 
case of Miller vs. Miller, wherein it stated: 


"The Court - - - - - is not authorized to try 
the issue, but to determine whether there is 
an issue to be tried." 3 


These opinions and conclusions are buttressed in every aspect in 
the words of the Advisory Committee on Rules to Federal Rules of Civil 
Procedure 12(b), 12(c) as amended (28 U.S.C. A.) where it is stated: 


"The Committee emphasizes particularly the fact 
that the Summary Judgment rule does not permit a 
case to be disposed of by judgment on the merits on 
affidavits, which disclose a conflict on a material 
issue of fact, and unless this practice is tied to the 
Summary Judgment rule, the extent to which a court 
on introduction of such extraneous matter, may re- 
solve questions of fact or conflicting proof would be 
left uncertain. 


"The decisions dealing with this general situation 
may be generally grouped as follows: (1) Cases 
dealing with the use of affidavits and other ex- — 
traneous material on motions; (2) Cases reserving 





judgment to prevent final determination on mere 4 
pleading allegations alone.” < 
In granting Summary Judgment there are always two premises 4 
that must be considered - 
(a) Does evidence supplementing pleadings consist of matters - 
which may be properly and legally considered for the purpose of showing 7 


lack of material issues of fact as basis for Summary Judgment? 


2 
3 


1 FRD 451 
74 App. D.C. 216 
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(b) Does or does not such evidence clearly establish’ in con- 


junction with the pleadings that there is in reality no genuine issue of 
fact which under this rule would justify a trial thereof on the merits ? 


If the Court grants a motion on any other basis than (a) or (b) the 
action would be erroneous and would improperly deprive the pany against 
whom the action was taken of his constitutional right of trial. Whenever 
a party opposing a motion for summary judgment has in effect made a 
bona fide denial by a pleading, affidavit, or otherwise of a fact material 
to the issue as alleged by his adversary, the moving party, he thereby 
raises an issue of fact which would prevent Summary J udgment against 
him under Federal Rule 56, as amended, unless this denial would be 
termed incredible or shown to be a sham. 


In the instant case, dealing with the issue at hand,i.e., whether 
the appellant had a right to review the report submitted and received at 
the Commission hearing, reference to extracts of testimony as found on 
pages 881-883-887 of Defendant's Exhibit #1 reveal definite issue of 
material fact as to 

(a) Question of privilege as to character of Secs - p. 881 
(b) Denial by appellant of statements alleged to her in re- 
port - p. 883, Defendant's Exhibit #1 
(c) Question of report existing as an official record - 
p. 882-883 : 

In support of appellant's contention of genuine issue being present 
on material fact,such as character of report and availability for use, 
reference is had to Defendant's Exhibit #2, affidavit of E. Tomlin 
Bailey, wherein he states that such information was not to be used at 
any type of public hearing. Despite this, appeilees, in form of Depart- 
ment of Commerce, entered such into evidence in bareat form and then 
refused with assistance of Department of State to allow appellants to re- 
view entire report for purposes of preparing possible rebuttal. 


U.S. vs Newbury Mfg. Co. -1F.R.D. 718 
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These facts as admitted in exhibits submitted by appellees 
clearly and positively set forth genuine issue of material questions of 
fact in the instant issue. A reference to appellant's opposition to mo- 
tion for Summary Judgment and Memorandum of Points and Authorities 
in support thereof completely substantiate this position of genuine issue 
as set forth in Sections I and I as well as Section IV as to right of ad- 
visability in ‘whole’ or 'part cloth. 'S The position of the appellants is 
in consonance with the statement of the Supreme Court in International 
Sait Company vs. United States where it was stated: 

"One who moves for Summary Judgment on the 
pleadings is not entitled to remedies which go 
beyond the justification of the pleadings." 6 

In some instances where a Motion to Dismiss or Judgment on the 
Pleadings has been filed and the elements of Summary Judgment are 
present, then Summary Judgment can apply, but the converse is never 
true, nor could it ever be since the caution and restrictiveness of in- 
vocation of Summary Judgment makes rigid compliance with requisites 
of its application singular in nature and without alternative or inter- 
changeability. 

I. COURT HAS RIGHT WITHIN DISCRETION TO AID 
AND ASSIST QUASI-JUDICIAL ADMINISTRATIVE 
HEARING BODY BY INTERIM LITIGATION NOT IN 
ABROGATION OF SUCH ADMINISTRATIVE BODY'S 
RIGHT TO PROCESS TO FINAL DETERMINATION. 

It was the contention of the Trial Court that no relief could be 
given at that stage due to the failure to exhaust administrative remedies. 
Though this principle may be appropos where an abrogation of the ad- 
ministrative agency's right to maintain jurisdiction is being superceded 
by the Court as to a final determination, such should not apply where the 
Court is being requested to aid in an interim capacity to insure that jus- 
tice be had at the administrative level so that the burden to be borne by 








5 142 Fed. 2d 503 





6 332 U.S. 392 : 
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a petitioner at that level by way of presumption of correctness of such 
administrative body's decision be not unjustly carried if adverse to the 
petitioner. This is especially true where the hearing body concurs in 

its necessity as evidenced by Defendant's Exhibit #3 and Attachment B. 


Authority for this position is found in numerous decisions as well 
as current regulation and law. The necessity of presentation of funda- 
mental rights has always been a justification of intervention by the Courts 
in any aspect. This wae succinctly put by Judge Keech in the case of 
Schwebel vs. Orrich ’ wherein he stated: 


"It is elementary law that as a general rule 
administrative remedies must first be ex- 
hausted before one aggrieved is entitled to 
Court review, but this wise rule is not with- 
out exception necessary to preserve the 
fundamental rights of the litigant or to pre- 
vent a violation of express statutory limi- 
tations placed by Congress upon the powers | 
or actions of an Administrative body.” ! 


Similar situations seemed to have existed in the Supreme Court 
in Consolidated Edison Company vs. National Labor Relations Board® 


wherein the Court stated: 


"...-.3 On Such an application and a showing 
of reasonable grounds the Court could have 
ordered it (testimony) to be taken (during the | 
hearing and before conclusion of same hearing. y" 
Also a similar position was taken in this Court in the case of United 
States vs. Subversive Activities Control —,. wherein inter alia it was 


stated: 


"It may be said that the ruling we have just a 
lined creates a right to interlocutory relief....." 


In the Federal Code, 29 U.S.C. A. 2072 it is stated: 


Any rule of Civil Procedure is operative and — 
effective only to extent that it does not "abridge, 
enlarge, or modify the substantive rights of a 
litigant. " 

153 Fed. Supp. 703 

305 U.S. 197 

223 Fed. 2d 531 
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Reference to pertinent sections of the Administrative Procedure 
Act will also show consonance in the right to interim litigation./°similar 
intent is found in the legislative history of this Act os shown by refer- 


ence to pertinent and relevant Committee reports. 


The principles contained in Jencks vs. United States 1nd later en- 
Z 
larged in United States vs. Subversive Activities Control Board “are in 
complete application here. 


CONCLUSION 


For the reasons set forth in the aforegoing it is respectfully sub- 
mitted that the Trial Court erred in granting a Summary Judgment against 
the Appellants. Appellants therefore pray that the judgment of the Trial 
Court be reversed and that the Appellants have judgment in accordance 
with their prayer for relief as found in their Complaint or Suit in Nature 
of Mandamus. 

WILLIAM F. HICKEY 


610 Wire Building 
Washington, D. C. 


Attorney for Appellants. 


10 
a1 


60 Stat. 237 (1946) as amended; 5 U.S.C.A. Sec. 1001, et seq. 


P.L. 404, 79th Congress, Section 10, subsection (d)(e); Section 7(c); 
H.R. 1203, 79th Congress, 1st Session; H.R. 1206, 79th Congress, lst 
Session, section 211; H.R. 2602, 79th Congress, lst Session, section 4(a); S. 7, 
Committee on Judiciary; H.R. 1980, 79th Congress, 2nd Session. 


12 353 U.S. 657 
13 223 Fed. 2nd 531 





Suit in Nature of a Mandamus to Compel Defendants to 
Perform Their Ministerial Duty . -<— -. & 


Stipulation, Filed November 12, 1957. . « 
Answer, Filed December 16, 1957 i. © ~« 


Defendants Motion for Summary Judgment ———" 


Points and Authorities in Support of Defendants’ Motion 
for Summary Judgment . + -~- = = « 


Defendants’ Exhibit No. 1 (Attached to Motion for 
Summary Judgment) -- Excerpts from Transcript 
of Proceedings, July 3,.1957 . . . . 


Defendants’ Exhibit No. 2 (Attached to Motion for 
Summary Judgment) -- Affidavit of E. Tomlin 
Batley 2. «© © © © © © «© & 


Defendants’ Exhibit No. 3 (Attached to Motion for 
Summary Judgment) -- Affidavit of Edward A. 
oonten ll UCU UCU lhlUhhUCU SC 


Attachment A to Affidavit of Dunton 
Letter to Stephen L. Elliott from William F. 
Hickey, dated July 26, 1957 e-  c i 


Attachment B ta Affidavit of Dunton 
Letter to Stephen L. Elliott from William F, 
Hickey, dated September 6, 1957 . . 


Attachment C to Affidavit of Dunton 
Letter toE. A. Dunton from William F. 
Hickey, dated October 10, 1957 c <« 


Defendants’ Exhibit No. 4 (Attached to Motion for 
Summary Judgment) -- Affidavit of John Foster 
Dulles 2. 5s © «© «© #© @© © « 


In Opposition to Motion for Summary Judgment. 
Memorandum of Points and Authorities . Z : 


Excerpts from Transcript of Proceedings, June 25, 1958 
Argument on Behalf of the Plaintiff 2% 


Order, Filed June 27, 1958 ° @ = a 


Notice of Appeal oe oe” oo & le 
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JOINT APPENDIX 


[ Filed October 17, 1957] 


IN THE DISTRICT COURT OF THE UNITED STATES : 
FOR THE DISTRICT OF COLUMBIA ! 


Hazel T. Ellis 
4201 Mass. Ave., N.W. 
Washington, D. C. 


and 


The Veterans of Foreign Wars 
of the United States 

610 Wire Building 

Washington, D. C. 


Plaintiffs 
vs 


Foster E. Dulles, [ John Foster Dulles] 
Secretary of State, 

Department of State 

Washington, D. C. 


and 


E. Tomlin Bailey 

As Director of Internal Security 
Department of State 
Washington, D. C. 


Defendants 


SUIT IN NATURE OF A MANDAMUS TO COMPEL DEFENDANTS TO 


mF eu a a ee Ne Na Ne Ne Ne Ne Ne Ne Ne Nee Nee Nee eee Nee ee ee ee” 


Civil Action #2621-57 


i 
! 


PERFORM THEIR MINISTERIAL DUTY 


The petitioners, Hazel T. Ellis and the Veterans of Foreign Wars 
of the United States in the capacity of representative of Hazel T. Ellis 


in Administrative hearings respectfully represent: 


Columbia. 


2. That the petitioner, Veterans of Foreign Wars of the United 
States is a congressionally chartered Veterans Service Organization 
engaged in the representation of veterans, their widows and orphans 


1. That petitioner, Hazel T. Ellis, is a resident of the District of 


| 


2 
before Government Boards and Agencies as part of their purpose of 
existence and whose national offices are located at 610 Wire Building, 
Washington, D. C. 

3. That in March, 1957, the petitioner, Hazel T. Ellis, veteran's 
widow, was discharged from her position as an Economic Analyst in 
the Bureau of Foreign Commerce in the Department of Commerce on 
the basis of making false and unwarranted statements concerning the 
actions and statements of another employee. 

4. That an appeal was entered by the petitioner, Hazel T. Ellis, 
pursuant to rights established in law for a hearing before the Civil 
Service Commission. 

5. That such hearing was undertaken with the Veterans of Foreign 
Wars appearing as Counsel in the representation of Mrs. Ellis. 

6. That during the last session of hearing, of which there had been 
six previous sessions, the Government represented by Counsel from the 
Department of Commerce introduced material containing a record of 


confidential interviews taken from Mrs. Ellis in 1952 by Internal Security 


Investigators anent matters arising in the Near East at that time. Such 
testimony when taken was indicated by investigators to be confidential 
in nature. 

7. That despite the vigorous protests of Counsel for Veterans of 
Foreign Wars as to the entrance of such evidence into the record on the 
basis of privilege and confidence, the Hearing Examiner allowed such 
into the record. 

8. That upon such entrance into the record, Counsel for the Peti- 
tioner requested the privilege of examining the file involved since the 
report as entered used letters to designate individuals and was per- 
meated with dashes indicating interruption of statement and context. 
Counsel, though provided with a copy of the report as entered into the 
record, felt that the entire report, when read in full context, would re- 
veal different interpretations, meanings or inferences of situations or 
circumstances than is presently standing forth as a result of a portion 
of the entire report having been lifted out of context for the possible use 
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3 
of more effectively discrediting and impeaching the petitioner. 

9. That on request to the Director of Internal Security of the State 
Department for right to review such file, a summary rejection was 
immediately given on basis of past policy despite evident: aaeeoval for 
use by the Department of Commerce. 

10. That later negotiations on a higher level failed. to bring an 
equitable resolution resulting in this petition being filed with this Court. 

11. That the principles enunciated and implied in current legal 
determinations, inclusive of Supreme Court decisions, create a strong 
premise for the filing of this petition and makes mandatory upon the 
respective Governmental Agencies the release of the indicated file for 
complete review by the petitioner. ! 

WHEREFORE, the Petitioners Pray: | 

1. That this Court render its judgment ordering and directing 
the Secretary of State and Director of Internal Security in the Department 
of State to authorize the release of this file for review by the petitioners. 

2. That the petitioners have such other and further relief as 
to the Court may appear to be proper and just. 

/s/ Hazel T. Ellis 
Plaintiff 
/s/ William F. Hickey | 
oo s /s/ Omar B. Ketchum | 


; Director, Veterans of Foreign 
/s/ er as sichiael Wars of the U. S., Plaintiff 


Counsel for Plaintiffs. 


[ Filed November 12, 1957] 
STIPULATION 


It is hereby stipulated by Counsel for parties to the above action 


that the defendant erroneously listed as "Foster E. Dulles" is one and 
the same as "John Foster Dulles", the correct appellation. 

And further that designation of E. Tomlin Bailey be as listed 
above "Director, Office of Security, Department of State."’ 


/s/ William F. Hickey /s/ James T. Devine | 
7? = Chief, Civil Section, Internal Se- 
/s/ Francis W. Stover curity Division, Dept. of Justice 


* *k * 
Counsel for Plaintiffs. 





[ Filed December 16, 1957] 
ANSWER 

Now come the defendants John Foster Dulles and E. Tomlin Bailey, 
and in answer to plaintiffs’ complaint, say as follows: 

1. Defendants admit the allegation contained in the first paragraph 
of the complaint. . 

2. Answering paragraph two of said complaint defendants admit 
the substance of the allegations thereof, with the qualification that the 
Veterans of Foreign Wars of the United States is not a party in interest 
in the proceedings in the Department of Commerce or before the Civil 
Service Commission relating to the termination of the employment in 
the Department of Commerce of the plaintiff Hazel T. Ellis, nor do de- 
fendants admit the legal qualification of it to be a co-plaintiff in this 
action. 

3. Defendants, on information and belief, admit each and all of 
the allegations contained in the third paragraph of the complaint. 

4. Defendants, on information and belief, admit each and all of 


the allegations contained in the fourth paragraph of the complaint. 

5. Defendants, on information and belief, admit each and all of the 
allegations contained in the fifth paragraph of the complaint. 

6. Defendants, on information and belief, deny each and all of the 
allegations contained in the first sentence of paragraph 6 of the com- 


plaint; but further answering said paragraph, defendants, on information 
and belief, admit that at a hearing before a hearing examiner of the Civil 
Service Commission held on July 3, 1957, the Government, represented 
by counsel from the Department of Commerce, introduced in evidence 
material containing a portion of interviews with Hazel T. Ellis taken in 
1953 by internal security investigators of the Department of State anent 
matters arising in the Near East; and further answering said paragraph 
defendants admit that the interviews with Hazel T. Ellis by internal 
security investigators of the Department of State were of a confidential 
nature within the Executive Branch of the Government, when given. 

7. Defendants, on information and belief, admit the allegations 





+) 
contained in the seventh paragraph of said complaint, limiting such ad- 
missions to the qualifications contained in paragraph six hereof ; 

8. Answering the eighth paragraph of said complaint, defendants 
are without knowledge sufficient to form a belief as to plaintiffs’ coun- 
sel's state of mind regarding the reading of the report in its full context; 
and further answering said paragraph, defendants, on a al and 
belief, admit the remaining allegations therein. : 

9. Defendants admit the allegations contained in paragraph nine 
of the complaint insofar as they relate to the refusal of the Department 
of State to make available to plaintiffs the file for the purpose of review; 
deny the same insofar as they relate to the reajsons advanced for the 
refusal thereof, and further deny that the Department of State authorized 
or approved the introduction into the Lene before the Civil Serv- 
ice Commission of any part of said file. \ | 

10. Answering the allegations of the tenth paragraph af said com- 
plaint, defendants admit that by letter dated September 4, 1957 to Omar 
B. Ketchum, Director, National Legislative Service, Veterans of Foreign 
Wars of the United States, from Roderic L. O'Connor, Administrator, 
Bureau of Security and Consular Affairs, Department of State, Mr. 
Ketchum was advised that the Department of State declined to release 
for inspection the file on Hazel T. Ellis as requested; and further 
answering said paragraph defendants controvert the contention thereof 
that the aforesaid declination was inequitable. | 

11. Paragraph eleven of the complaint consists entirely of con- 
tentions or conclusions of law, all of which are controverted. 

ADDITIONAL DEFENSES | 

That as additional and affirmative defenses to plaintitis complaint, 

defendants allege as follows: 
FIRST DEFENSE ! 

That plaintiffs' complaint fails to state a claim upon which relief 

may be granted. : 
SECOND DEFENSE 
That plaintiffs have failed to exhaust their administrative remedies 


6 
allowed under the Veterans Preference Act of 1944 and Civil Service “ 
Commission Regulations. 
THIRD DEFENSE 
That the file requested is of such a nature that its disclosure 
could be prejudicial to the defense interests of the United States. 
FOURTH DEFENSE 
That the file requested is of such a nature that its disclosure 
would be prejudicial to the conduct of foreign affairs and the maintenance 
of friendly relations with other governments. 
FIFTH DEFENSE 
That correspondence and records of the Department of State 
relating to officers and employees of the Foreign Service are confidential 
and subject to inspection only by the President, Secretary and Under 2 
Secretary of State, and certain other governmental officers and em- 
ployees (USC Title 22, Sec. 987). 
SIXTH DEFENSE : 
That the refusal of officials of the Department of State to make 
available for inspection by plaintiffs the material mentioned in the com- 
piaint was an act solely of a discretionary nature and not one requiring 
the performance of a ministerial duty; therefore the remedy sought by 
plaintiffs in this proceeding will not lie, inasmuch as such discretion 
has already been exercised. 
WHEREFORE, defendants pray that this action be dismissed with 
proper costs and charges. 


/s/ James T. Devine 
Attorney, Department of Justice 


/s/ F. Kirk Maddrix 
Attorney, Department of Justice 


/s/ Anthony F. Cafferky 
Attorney, Department of Justice 5 


Attorneys for Defendants P| 


{Statement of Service] 





[ Filed May 20, 1958] i 
DEFENDANTS MOTION FOR SUMMARY JUDGMENT. 
The defendants move this Court as follows: : 

1. To enter summary judgment dismissing the action of the 
plaintiffs pursuant to Rule 56 of the Rules of Civil Procedure, 
upon the ground that the pleadings and admissions on file, 
together with the affidavits and other documents in support 
thereof, show that there is no genuine issue as to any material 
fact and that the defendants are entitled to judgment asa 
matter of law. | 
To enter judgment on the pleading dismissing the plaintiffs 
action upon the ground that the complaint fails to state a claim 
upon which relief can be granted. 

For such other and further favorable relief to the defendants 
as may be appropriate. 

In support of this motion for summary judgment the detendanis 
invoke and adopt by reference each and every defense contained in their 
answer; and submit their points and authorities attached hereto. 

/s/ F. Kirk Maddrix 
/s/ Anthony F. Cafferky 


Attorneys, Department of Justice 


POINTS AND AUTHORITIES IN SUPPORT OF 
DEFENDANTS' MOTION FOR SUMMARY JUDGMENT 


PRELIMINARY STATEMENT : 

In March of 1957 the plaintiff, Hazel T. Ellis, was permanently 
discharged from her position as International Economist, Bureau of 
Foreign Commerce, United States Department of Commerce, Washing- 
ton, D. C., pursuant to regulations of the Commerce Department, on the 
basis of making false or unwarranted statements concerning the actions 
and statements of a fellow employee. - | 

The plaintiff invoked her right, as the widow of a dotenned veteran, 
and a preference eligible within the meaning of Section 14 of the Veterans 
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Preference Act of 1944, and appealed the findings and order of the 
Department of Commerce to the Civil Service Commission, Washington, 
D. Cc. 

The Civil Service Commission subsequently accorded her a hear- 
ing before Appeals Examiner S. L. Elliott. The hearing began on June 11, 
1957, at which time the petitioner and legal counsel of the Veterans of 
Foreign Wars of the United States representing her, were present. 
During the last session of the hearing, July 3, 1957, counsel for the 
Department of Commerce offered in evidence material containing a 
portion of interviews taken in 1953 from the plaintiff by Internal Security 
Investigators of the Department of State concerning matters arising in 
the Near East. (Def. Ex. 2) 

A copy of the 1953 interview with plaintiff, with deletions of names 
of Foreign Service personnel as well as other material of a confidential 
nature, was supplied the Department of Commerce by the Department of 
State. (Def. Ex. 2) Over plaintiff's objection the extracted portions of 
the Ellis file were received in evidence at her hearing, and she now 
seeks, by the present action, the full and complete Ellis file from which 
the extracts were taken. These interviews, when given, were considered 
by the Department of State as being of a confidential nature within the 
Executive Branch of the Government. 

As stated in plaintiff's complaint and in the transcript of the pro- 
ceedings the material was offered and accepted in evidence for the pur- 
pose of impeaching the plaintiff's credibility on the restricted issue 
whether the plaintiff had ever made any charges against governmental 
employees connected with the American Embassy in Cairo, Egypt. (Def. 
Ex. 1. Tr. 869-870, 877) The plaintiff had been in the employ of the 
Department of State prior to the interviews and was attached to the 
United States Embassy at Cairo. 

On the same day, July 3, 1957, Examiner Elliot adjourned the 
hearing with the understanding that it could be reopened if the necessity 
of taking additional testimony and production of additional witnesses 
arose. (Def. Ex. 1.. Tr. 894, 898, 899) Shortly after this adjournment 
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plaintiff requested permission to review the Ellis file from Mr. E. 
Tomlin Bailey, Director, Office of Security, Department of State, co- 
defendant in this action, who was at the time, and presently is, directly 
responsible for its custody and safe keeping. Permission was denied. 
An additional request by plaintiff for permission to ne the file was 
likewise refused. | 

Thereafter, on October 17, 1957, plaintiffs filed their complaint in 
this Court in the nature of mandamus to compel the Secretary of State 
to make available the requested file for the purpose of inspecting it. 
Defendants filed their answer on December 16th 1957. | 


ARGUMENT : 
The propositions of argument in support of the motion for sum- 


mary judgment are essentially (1) that the complaint fails to state a 
claim upon which relief may be granted, (2) that the plaintiff has failed 
to exhaust her administrative remedies provided by the Veterans Pref- 
erence Act of 1944, and rules and regulations of the Civil Service Com- 
mission, (3) that the requested relief should be denied as there is an 
adequate remedy at law, (4) that under Title 22, U.S.C., Section 987 

the plaintiff is foreclosed from inspecting the file, (5) that this court 
will not compel a public official to perform a non-ministerial act, (6) 
that the requested file is of such a nature that it is classified "Confi- 
dential"' pursuant to Executive Order 10501, and as such cannot be 
released to the plaintiff, and (7) that the requested file is of such a 
nature that its disclosure would be prejudicial to the conduct of foreign 
affairs and maintenance of friendly relations with other governments. 


PLAINTIFF IN FAILING TO EXHAUST THE ADMINISTRATIVE 
REMEDIES PROVIDED IS NOT IN A POSITION TO IRVORE THE 
JUDICIAL PROCESSES OF THIS COURT ~ ~~ ~ 


In enacting the Veterans Preference Act of 1944, Congress gave 
to certain permanent or indefinite preference eligibles, who were 
aggrieved by enumerated actions of administrative officers, the right 
to appeal these adverse decisions to the Civil Service Commission for 
- their investigation and consideration, and to appear in person or through 


a chosen representative to present his case in accordance with rules 
| 
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and regulations prescribed by the Civil Service Commission. (Title 5, 
U.S.C. Section 863)1/ | 

The plaintiff, a widow of a deceased veteran, and preference 
eligible appealed her dismissal from the Department of Commerce to 
the Civil Service Commission and was subsequently afforded a hearing 
under prescribed agency regulations. At the last session of this hear- 
ing the material in question was received in evidence over plaintiff's 
objection. The examiner adjourned the hearing as of that day but 
allowed for a possible re-opening of the proceeding to receive additional 
evidence. (Def. Ex. 1. Tr. 894, 898, 899) On September 6th 1957 the 
plaintiff, through her attorney wrote to the Civil Service Commission 
informing it that the plaintiff intended to file a mandamus action in the 
United States District Court, and asked an extension of time within which 
to submit a final brief. (Def. Ex. 3) Again, on October 10, 1957, plain- 
tiff wrote the Commission and stated, "Please be assured that as soon 
as a definite determination is reached by the District Court, final 
pleadings will be filed with your office as soon as possible thereafter." 
(Def. Ex. 3) 

The hearing was in this posture when the plaintiff filed her com- 
plaint on October 17, 1957. The annexed affidavit (Def. Ex. 3) of E. A. 
Dunton, Chief, Appeals Examining Office, of the Civil Service Commis- 
sion, shows that the initial determination in her case had not been made 
at the time the complaint was filed, nor, in fact, had it been made at the 
date the affidavit was executed.2/ 


1/ The Civil Service Commission has implemented the right of appeal 
by providing for a hearing before a Civil Service Examiner where 
parties shall be afforded the opportunity to present evidence and 
cross-examine witnesses in order to develop the facts and circum- 
stances of the adverse agency determination appealed from. (Title 
5, C.F.R., Section 22.301; 22.601 et seq) 


2/ The rules and regulations of the Commission (Title 5, C.F.R., Sec- 
tion 22.403) provide: "The decision on the appeal shall be made by 
the Chief, Appeals Examining Office, or by the Regional Director, 
as appropriate. The decision shall consist of the findings and 
recommendations, including an analysis of the evidence, the reasons 


for the conclusions reached, and the action to be taken by the agency." 


he 


a. 
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The rules and regulations of the Civil Service Commission (Title 
5, C.F.R., Section 22.501 et seq) provide for a complete appellate review 
of the initial decision by the Civil Service Commission's Board of Ap- 
peals and Review, which Board, upon review of the entire record in the 
case renders its opinion. This decision is the final agency action in the 
case, the ultimate step in the administrative process. ! 

It is readily apparent that the plaintiff has not proceeded to a final 
determination, as provided by Congress and Commission regulations. 
Therefore she is not at this time in a position to invoke the jurisdiction 
and assistance of this Court. : 

The rule of law requiring that a party exhaust administrative 
remedies provided him before seeking relief from the Courts is of long 


standing. Myers v. Bethlehem Shipbuilding Corporation, 303 U.S. 41. 
The rule requiring "exhaustion" has been clearly stated by Mr. Justice 


Rutledge in Aircraft and Diesel Equipment Corp. v. nish et al, 331 
U.S. 752, at page 767: 

"The very purpose of providing either an exclusive or 

an initial and preliminary administrative determination 

is to secure the administrative judgment either, in the 

one case, in substitution for judicial decision or, in the 

other, as foundation for or perchance to make unneces- 

sary later judicial proceedings. Where Congress has 

clearly commanded that administrative judgment be taken 

initially or exclusively, the courts have no lawful function 

to anticipate the administrative decision with their own, 

whether or not when it has been rendered they may inter- 

vene either in presumed accordance with Congress' will 

or because, for constitutional reasons, its will to exclude 

them has been exerted in an invalid manner. To do this 

not only would contravene the will of Congress as a | 
matter of restricting or deferring judicial action. It | 
would nullify the congressional objects in providing the 


administrative determination." 
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It has recently been held by the Court of Appeals of the District < 
of Columbia that "the fact that administrative action is probably 
erroneous does not create an exception to the rule that administrative 
processes must be exhausted before judicial relief is sought."" Johnson 
v. Nelson 180 F 2 386 (1950). Hence, the acceptance in evidence of the 
questioned document by the hearing examiner whether rightly or wrongly, 
alters in no manner the accepted rule of "exhaustion."" Administrative 
processes must be exhausted before judicial relief is granted. < 

Nor can the claim of irreparable injury prove an exception to the 
“exhaustion” rule. For Associate Justice Miller, in Mallory Coal Co. v. 
National Bituminous Coal Comm. 99 F 2, 399, 407 stated: ‘Moreover, 
the fact of irreparable injury and lack of relief therefore is not suffi- 
cient to establish the privilege of judicial review of administrative 
action. This has been many times held in cases in which mandatory or 
injunctive relief has been refused against administrative bodies or ° 
officers." 

In Red River Broadcasting Co. v. Federal Communications Comm., 
98 F 2 282 (C.A.D.C. 1938) the court at page 284 said: 

“However, it is a well-settled rule of judicial 

administration that no one is entitled to judicial relief 

until he has exhausted all prescribed, applicable, ad- 

ministrative remedies." 

As previously stated the hearing before the Civil Service Com- 
mission is in a state of suspension. That fact offers no argument why 
the relief sought should be granted. On the contrary, it constitutes 
sound reason why the relief sought should be denied. 

In Aircraft Diesel Corp., supra, the proceeding, not unlike the 
instant case, before the administrative forum had commenced but not 
terminated. While the proceedings were pending, and before the com- 
pletion of final administrative determination Aircraft sought judicial 
aid. The Court held that mere initiation of prescribed administrative 
procedures was not sufficient, for administrative adjudication must be 
reached before invoking judicial review. 
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The plaintiff may assert irreparable damage unless she is 


afforded opportunity to review the Ellis file, in possession of the State 
Department, in order to make a determination whether to offer the whole 
file in evidence before a final determination in her case is made by the 
Civil Service Commission. Such contention is without merit and un- 
supported by decisions. A like matter arose in Meyers v. Bethlehem 
Shipbuilding Corp., supra, where the question for determination was 
whether a Federal District Court had equity jurisdiction to enjoin the 
National Labor Relations Board from holding a hearing upon a complaint 
filed against an employer alleged to be engaged in an unfair labor prac- 
tice. The employer's position was that the mere holding of the hearing 
would cause irreparable damage. In answering this proposition the 
Court held at page 50, that ''The contention is at war with the long- 
settled rule of judicial administration that no one is entitled to judicial 
relief for supposed or threatened injury until the prescribed adminis- 
trative remedy has been exhausted."" The holding in the Meyers case 
is similar to the situation now confronting this Court. The difference, 
if any, is one of degree. In Meyers, supra, the administrative hearing 
had not begun -- in the present matter the administrative, hearing has 
begun but has not concluded. | 

What the plaintiff is seeking from this Court is abundantly clear. 
She is seeking Court assistance to secure documents for the purpose of 
determining whether or not those documents may be of aid in the pro- 
ceedings pending before the Civil Service Commission. Courts will not 
allow themselves to be used for this purpose. They have repeatedly 
held that the proper utilization of the administrative procedure must be 
exhausted before seeking their aid. National Lawyers Guild v. Brownell, 
225 Fed. 2d 552, National Council of American-Soviet Friendship v. 
Brownell, 243 Fed. 2d 222. ; 

Plaintiff's action is entirely premature. Congress tas provided 
that the plaintiff not only to be accorded full administrative hearings 
before the Civil Service Commission, but the right to appellate review 


within the Commission itself. | 
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Plaintiff has failed to exhaust her administrative remedies. The 
final decision of the Civil Service Commission is yet to be made. 
Should that decision be in her favor the matter at issue would be aisok = 
should it be adverse, she then has her right of review. "Short cuts to 
judicial review are not intended by Congress or encouraged by the 


courts." Mallory Coal Co., supra. 


COURTS WILL NOT EXERCISE THEIR EQUITABLE POWERS TO 
AID A LITIGANT WHO HAS AN ADEQUATE REMEDY AT LAW 


Where a plaintiff seeking to invoke the equitable powers of a Court 
has intentionally failed to pursue complete and adequate legal remedies 
provided by law, it is well-settled that his suit for an equitable remedy 
must fail. 

Where the law or applicable administrative rules or regulations, 
as in the Civil Service Commission, grant to one aggrieved by initial 
agency action the right of appeal to another administrative agency, this 
legal remedy must first be pursued. The case of Smith v. Duldner, 175 
Fed. 2d 629 is apposite here. In that case the Area Rent Director, 
pursuant to the Housing and Rent Act of 1947, issued an order reducing 
the maximum rents for rooming house units. The appellant, a rooming 
house operator, affected by this order filed suit in the District Court to 
enjoin the Area Director from enforcing it. The Court denied his petition 
on the ground, among others, that a proceeding in equity for an injunction 
could not be maintained where there was an adequate remedy at law; that 
under Rent Procedural Regulation No. 1 issued by the Housing Expediter, 
appellant was entitled to review of an appeal from the order of the Area 
Rent Director, and that at the time the petition for injunction was filed, 
such a remedy must be presumed to be adequate. 

The Circuit Court of Appeals in a per curiam opinion sustained the 
action of the District Court, pointing out that Rent Procedural Regulation 
No. 1 provided an orderly procedure for the establishment of maximum 
rents and also that "a landlord aggrieved by a determination is provided 


3/ U.S. ex rel Norwegian Nitrogen Products Inc. v. U. S. Tariff Comm. 
et al 274 U. S. 106 
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the right of administrative appeal from the Rent Director to the Regional 
Rent Administrator and from him, to the Housing Expediter.” The Court 
further noted that the appellant had not attempted to avail herself of the 
administrative remedies provided. It also held that "proceedings in 
equity for an injunction cannot be maintained where the complaining 
party has a plain, adequate and complete remedy at law, and generally, 
where an administrative remedy is provided by statute, it is such an 
adequate legal remedy as bars injunctive relief." (Underscoring sup- 
plied) | 
In the instant case, as shown, supra, congressional enactment 
implemented by Civil Service Commission rules and regulations, pro- 
vided the plaintiff with a full and complete hearing before the Commis- 
sion. Not only has the plaintiff failed to avail herself of this complete 
and adequate legal remedy, but through her Counsel (Def. Ex. 3) she has 
voluntarily and intentionally elected to circumvent and abandon those 


procedures by requesting and securing a stay of these proceedings before 


the Civil Service Commission. See also Haymes v. Landon 115 F Supp. 


506. 


MANDAMUS WILL NOT ISSUE TO COMPEL A PUBLIC OFFICIAL 
TO PERFORM AN ACT FORBIDDEN BY LEGISLATIVE MANDATE 


The proper custody, protection and control, of the files, papers 
and records of a departmental agency of the Government is the duty and 
responsibility of the chief executive of the respective department or 
agency by the very nature of his office. Occasionally, either by Presi- 
dential Order or Congressional enactment this duty has been amplified 
and defined with respect to certain types and classes of documents and 
the persons authorized access thereto. The Foreign Service Act of 
1946, Title 22, U.S.C., Section 987 provides, in part: : 

"The correspondence and records of the Department | 

relating to the officers and employees of the Service, 

* * * shall be confidential and subject to inspection : 

only by the President, the Secretary, the Under Secre- 

tary, the Counselor of the Department * * * and such 

officers and employees of the Government as may be 
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assigned by the Secretary to work on such records."' 


This provision thus clearly enumerates those persons authorized 
to inspect these documents and empowers the Secretary with discretion 
to disclose these records to other governmental employees when the 
nature of their assigned duties necessitates their possession. It thus 
imposes on the Secretary of State a clear and unequivocal obligation to 
preserve and protect these records by denying access to persons not 
authorized to see them. 

The file which the plaintiff here demands contains information 
made confidential under the above provision. That portion of it offered 
in evidence to impeach the plaintiff at her hearing before the Civil 
Service Examiner is replete with charges and accusations which affect 
the character and reputation of employees in the Foreign Service of the 
Department of State. 

The plaintiff seeks a remedy in the nature of mandamus. She asks 
the court to compel the Secretary of State to permit her to review and 
inspect documents considered confidential under the above provisions 
of the Foreign Service Act of 1946. The Supreme Court speaking through 
Mr. Justice Brandeis on the nature of this remedy stated in Duncan 
Townsite Co. v. Lane, 245 U. S. 308, 311: 

"Mandamus is an extraordinary remedial process 
which is awarded, not as a matter of right, but in the 


exercise of a sound judicial discretion. It issues to . 
remedy a wrong, not to promote one; to compel the per- i 
formance of a duty which ought to be performed, not to si 
direct an act which will work a public or private mischief - 
or will be within the strict letter of the law but in dis- < 
regard of its spirit. Although classed as a legal remedy, “a 
its issuance is largely controlled by equitable principles." . 
Mandamus will not be issued where it would work an injustice and * 


require a person to do what the law forbids him to do. Laycock, et al. 
v. Hidalgo County, 152 Fed. 2d 789. 

In the instant case it is clear that the plaintiff does not come 
within either class authorized access to such records by the provisions 
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of the Act, for her status as a Government employee was terminated by 
order of the Department of Commerce. Thus, this essential require- 
ment being absent the Secretary is without power to release to her the 
requested file, and, therefore, in denying her request he was merely 
performing his duty clearly delineated by the above provision. The 
plaintiff, therefore, being denied access to the file by the provisions of 
the Act cannot invoke the powers of this court where to do SO would 
compel the Secretary to perform an act clearly in contravention of his 
statutory authority. | 

However, assuming arguendo that the plaintiff did have status as 
a governmental employee and would therefore be a proper subject for 
the exercise of the discretionary power conferred on the Secretary by 
this provision, the remedy of mandamus will not lie for the Secretary 
has exercised that discretion and has denied her access to the requested 
file. i 

In this regard, the Supreme Court stated in Riverside Oil Co. v. 

Hitchcock, 190 U. S. 316 at pages 324, 325: : 
"Whether he decided right or wrong, is not the cee 

Having jurisdiction to decide at all, he had necessarily 

jurisdiction, and it was his duty to decide as he thought 

the law was, and the courts have no power whatever 2 

under those circumstances to review his determination 

by mandamus or injunction * * * If this writ were ! 

granted we would require the Secretary of Interior to 

repudiate and disaffirm a decision which he regarded it 

his duty to make * * * Mandamus has never been | 

regarded as the proper writ to control the judgment | 

and discretion of an officer as to the decision of a : 

matter which the law gave him the power and imposed 

upon him the duty to decide for himself." : 

For the court to grant the requested relief under the circumstances 
present would be to substitute its own judgment for that of the Secretary 
of State and thereby effectually divest him of the discretionary power 
clearly conferred upon him by the Congress. 
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MANDAMUS WILL NOT ISSUE TO COMPEL AN ADMINISTRATIVE 
OFFICER TO PERFORM A NON-MINISTERIAL ACT, THE PER- 
FORMANCE OF WHICH LIES WITHIN HIS JUDGMENT AND 
DISCRETION _ 


In the event that the court finds the provisions of the Foreign 


Service Act of 1946, supra, inapplicable, the remedy sought by the plain- 


tiff still will not lie, for in denying the plaintiff access to the requested 
information the Secretary of State, through his duly authorized agents, 
was performing a discretionary act which cannot be controlled by 
mandamus. 

The principles which govern the applicability of the use of the 
extraordinary procedure in the nature of mandamus have been carefully 
considered by Associate Justice Miller in Hammond v. Hull, 131 F. 2d 
23. At page 25 he sets forth those principles: 

"The remedy which, before adoption of the new Rules of 

Civil Procedure, was known as mandamus, is available 

under the new rules, and is governed by the same prin- 

ciples as formerly governed its administration. Those 

principles may be briefly summarized as follows: (1) 

The writ should be used only when the duty of the officer 

to act is clearly established and plainly defined and the 

obligation to act is peremptory. (2) The presumption of 

validity attends official action, and the burden of proof to 

the contrary is upon one who challenges the action. (3) 

Courts have no general supervisory powers over the 

executive branches or over their officers, which may be 

invoked by writ of mandamus. Interference of the Courts 

with the performance of the ordinary duties of the execu- 

tive departments of the government would be productive 

of nothing but mischief. (4) When the performance of 

official duty requires an interpretation of the law which 

governs that performance, the interpretation placed by 

the officer upon the law will not be interfered with, cer- 

tainly, unless it is clearly wrong and the official action 
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arbitrary and capricious. (5) For it is only in clear cases 

of illegality of action that Courts will intervene to displace 

the judgments of administrative officers or bodies. (6) 

Generally speaking, when an administrative remedy is 

available it must first be exhausted before judicial relief 

can be obtained, by writ of mandamus or otherwise." 

The above standards considered in the light of the facts in the 
instant case, clearly point up the unsound position of the plaintiff in her 
quest to invoke judicial aid in the nature of mandamus. | 

Mandamus will not issue to control the judgment of an executive 
officer but it will issue to compel ministerial action by administrative 
officials. The critical factor in a suit to compel action by an executive 
officer of the Government is whether the action sought to be compelled 
is ministerial or involves judgment and discretion. Clackamas County 
v. McKay, 219 F. 2d 479. 

In Wilbur v. United States, 281 U. S. 206 the Supreme Court at 
page 218 stated: 


"Mandamus is employed to compel the performanc e, 
when refused, of a ministerial duty, this being its chief 


use. It also is employed to compel action, when refused, 

in matters involving judgment and discretion, but not to 

direct the exercise of judgment or discretion ina particu- 

lar way nor to direct the retraction or reversal of = 

already taken in the exercise of either." 

The Court further clearly defined the nature of a ministerial duty, 
stating: | 

'* * *Where the duty in a particular situation is so : 

plainly prescribed as to be free from doubt and equiv- 

alent to a positive command it is regarded as being so 

far ministerial that its performance may be compelled 

by mandamus, unless there be provision or implication 

to the contrary. But where the duty is not thus plainly 

prescribed but depends upon a statute or statutes the : 
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construction or application of which is not free from 

doubt, it is regarded as involving the character of 

judgment or discretion which cannot be controlled by 

mandamus." 

Again, in U. S. ex rel McLennan v. Wilbur, 283 U.S. 414, 420, the 
Court said: ''The law must not only authorize the demanded action 
{ ministerial], but require it; the duty must be clear and indisputable." 
United States ex rel International Contracting Co. v. Lamont, 155 U.S. 
303, 308; Louisiana v. McAdoo, 234 U. S. 627, 633; Work v. Rives, 267 
U.S. 275. 

In the instant case, no such clearly established and indisputable 
duty by the Secretary of State, as required by Wilbur, supra, has been 
shown. Neither has the plaintiff alleged nor shown an abuse of discretion 
by the Secretary of State which would entitle her to the requested relief. 
Eng v. Acheson, 108 F. Supp. 682; U. S. ex rel Ness v. Fisher, 223 U.S. 
683; U. S. ex rel Knight v. Lane, 228 U.S. 6. 

It is therefore respectfully urged that the refusal of the Secretary 
of State to make available the Ellis file was not an abuse of discretion 
and judgment for which mandamus can lie, nor can it be successfully 
maintained that the requested action of the Secretary required of him 
the duty to execute a purely ministerial act, the performance of which 
is sometimes the subject of a suit in the nature of mandamus. 


MANDAMUS WILL NOT LIE TO COMPEL AN EXECUTIVE OFFICER 
TO RELEASE INFORMATION WITHIN HIS FILES WHEN TO DO SO 
COULD PREJUDICE THE DEFENSE INTERESTS OF THE UNITED 
STATES AND THE ORDERLY CONDUCT OF OUR FOREIGN AFFAIRS 


In the performance of his duties as head of an executive branch 
of the Government the Secretary of State is charged with the responsi- 
bility to safeguard and protect from unauthorized disclosure, certain 
information contained in the files of his Department. In his dissemina- 
tion of such information outside the executive branch, the Secretary is 
restricted by statute, or by his sound judgment, or by a combination of 
both. Both of these considerations guided the Secretary in his refusal 
to furnish the material which the plaintiff herein seeks by a suit in the 


a» 


a 
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nature of mandamus. That the Secretary's action is proper, is borne 
out by the recent opinion in Dayton v. Dulles, (C.A.D.C.) decided Octo- 
ber 24, 1957. 

In that case the Secretary of State, after a full hearing, denied a 
passport to petitioner stating that he had reason to believe petitioner 
was going abroad to engage in activities which would advance the Com- 
munist movement, and therefore the issuance of the passport would be 
contrary to our national interest. The Secretary's decision was based 
partly on the open record and partly upon confidential information within 
the Department files, which he declined to release on the ground that its 
disclosure would, in his judgment, be detrimental to our internal security 
and might prejudice our foreign relations. | 

Circuit Judge Prettyman, in sustaining the Secretary s right to 
withhold the information stated: 

"The Secretary stated, as we have pointed out, that dis- 

closure of this information would be detrimental to the 

national interest in respect to internal security and the 

conduct of our foreign affairs. Our view is that upon 

that basis he need not disclose the information but he 

may act upon it." 7 

Clearly aware of the possible damage to our nation's defense 
through the unauthorized disclosure of certain information in Govern- 
ment files, the President, on November 5, 1953, enacted and promulgated 
Executive Order 10501. It provides among other things for classification 
of official information, the unauthorized disclosure of which could affect 
our national defense. Section 7 provides: : 

"Knowledge or possession of classified defense informa- 

tion shall be permitted only to persons whose official 

duties require such access in the interest of promoting 

national defense ... ." | 

In the instant case, the Secretary of State's affidavit, attached 
hereto, states that the requested file is of such a nature that it is 


properly classified "Confidential", pursuant to Section 1(c) of 
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Executive Order 10501.4/ 


The Secretary having made this determination based upon Execu- 
tive Order 10501, the plaintiff, in this case cannot successfully assert 
the right to review the requested file. 

The plaintiff may urge that her situation is not the same as one 
ordinarily seeking information in Government files for some of this 
information she supplied herself, and therefore cannot be excluded. The 
answer to this contention is supplied by Section 7(b): 

"Classified defense information shall not be disseminated 

outside the executive branch except under conditions and 

through channels authorized by the head of the disseminat- 

ing department or agency, even though the person or 

agency to which dissemination of such information is pro- 

posed to be made may have been solely or partly respon- 

Sible for its production." 

Courts will protect the Secretary of State from disclosing informa- 
tion which he believes would affect the internal security or the country 
or the conduct of our foreign affairs. This is very pointedly stated by 
the Court in Dayton, supra: 

", . . . the problem is whether disclosure would ad- 

versely affect our internal security, or the conduct of 

our foreign affairs. The cases and common sense hold 

that the courts cannot compel the Secretary to disclose 

information garnered by him in confidence in this area. 

If he need not disclose the information he has, the only 

course is for the courts to accept his assertion that 

disclosure would be detrimental in fields of highest 

importance entrusted to his exclusive care. We think 

we must follow that course." 


4/ Section 1(c) provides: "Confidential. Except as may be expressly 
provided by statute, the use of the classification Confidential shall 
be authorized, by appropriate authority, only for defense informa- 
tion or material the unauthorized disclosure of which could be 
prejudicial to the defense interests of the Nation." 


4 
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Of equal importance herein is the consideration of the injurious 
effect on the conduct of our foreign affairs, and the maintenance of 
friendly relations with foreign powers, which may be occasioned by the 
release of the requested file. In this area of foreign policy, the Secre- 
tary of State, by the very nature of his position, and concomitant 
familiarity with international affairs, is uniquely qualified and singularly 
responsible to judge the nature and extent of the injury occasioned by the 
release of confidential information. The Supreme Court has acknowledged 


and affirmed the exercise of executive discretion in the field of foreign 
affairs. In Chicago and Southern Airlines v. Waterman Steamship Corp., 
333 U.S. 103, 111, the Court said: | 

"Nor can courts sit in camera in order to be taken into 


executive confidences. But even if courts could require 

full disclosure, the very nature of executive decisions as 

to foreign policy is political, not judicial. * * * They 

are delicate, complex, and involve large elements of 

prophesy. They are and should be undertaken only by 

those directly responsible to the people whose welfare 

they advance or imperil. They are decisions of a kind 

for which the Judiciary has neither aptitude, facilities nor 

responsibility and which has long been held to belong in 

the domain of political power not subject to judicial | 

intrusion or inquiry." 

The affidavit of E. Tomlin Bailey (Def. Ex. 2) states that among 
other information within the requested file there are names of employees 
of the foreign service, some of whom are currently serving as repre- 
sentatives of the United States Government in foreign countries. To 
disclose the names set forth in the file, relative to the accusations of 
incompetency and disloyalty, would, at the least, most assuredly 
diminish their effectiveness as representatives of the United States 
Government in areas of the world where the maintenance of United 


States prestige is at the present time paramount. 
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As Mr. Bailey's affidavit further states, this file also contains 
other information of a confidential nature. The Secretary of State has 
considered the nature of the material contained in the file, and the 
injury which its unauthorized release could occasion, and has con- 
cluded that its disclosure, in the present case, would be inimical to the 
successful maintenance of friendly relations with foreign powers. The 
Secretary, hence, need not disclose it. Dayton v. Dulles, supra. 
CONCLUSION 
It is respectfully submitted that for the reasons stated defendants’ 
motion for summary judgment should be granted. 
Respectfully submitted, 
/s/ ¥F. Kirk Maddrix 


: /s/ Anthony F. Cafferky 
May 8, 1958 Attorneys, Department of Justice 


[ Certificate of Service] 
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DEFENDANTS' EXHIBIT NO. 1 
(Attached to Motion for Summary Judgment) 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


i 
| 


UNITED STATES CIVIL SERVICE COMMISSION 
APPEALS EXAMINING OFFICE 


* * * 
[ Filed May 20, 1958] Washington, D. C. 
July 3, 1957 


BEFORE: ! 


S. L. ELLIOTT 
Appeals Examiner 


PRESENT: 
Hazel T. Ellis, Employee 
William F. Hickey, Legal Counsel, Veterans of Foreign Wars. 


* * * 


Richard Peet, Advisor, Department of Commerce. 
ie * * * 


HEARING EXAMINER ELLIOTT: On the record. Have you had 
a chance to look that over, Mrs. Ellis? 


MRS. ELLIS: Yes, I have. 

HEARING EXAMINER ELLIOTT: What is your answer? 

MR. HICKEY: As a result of her survey, Mr. Chairman, Mrs. 
Ellis states she remembers interviews. She does not agree with the 
context as stated here, There are certain points in diametric opposi- 
tion, as far as she is concerned, relative'to who contacted whom. The 
material submitted here is subject very much to question on her part. 
There seems to be writings on these memoranda that are not her writings. 
They bring in a point to me of a question as to some conflict. 

Therefore I stand on my original premise. I have gone this far, 
to ask her to make these statements I have just stated, but this matter 
has become in my opinion of quite a bit of materiality; as I indicated 
before it goes to the heart of this issue in the matter of character and it 
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is going to be absolutely necessary that I be given time to survey this 
and go into it at my pleasure. 

HEARING EXAMINER ELLIOTT: Well, Mrs. Ellis, as to the 
statement that some people were homosexuals, would you take issue 
with that? 

MR. HICKEY: I don't think that Mrs. Ellis is in a position right 
now, Mr. Chairman, to deal with this. She says she remembers that, 

but many things are going through her mind on it and I think you 
can well appreciate a witness being confronted with something like this 
at this time without any apprisal of it. 

HEARING EXAMINER ELLIOTT: What would be gained by delay? 

MR. HICKEY: My delay is going into this particular thing and the 
merits involved here and its contents. 

HEARING EXAMINER ELLIOTT: Well, as to the truth or falsity 
of her statement in this report -- 


MR. HICKEY: (Interposing) As to the correctness of the presenta- 


tion there, as presented. I indicated before that there are evidences 
there of omissions of material that may not mean anything to Mr. Peet, 
or may not mean anything to Mr. Lovett or even the individual making 
them, but it may mean something to me or Mrs. Ellis. 

HEARING EXAMINER ELLIOTT: The only purpose of this offer 
is as to her testimony as to her actions in reporting people in Egypt. 

MR. HICKEY; Sure, but he is going -- coming up with a matter of 
impeachment, and I deny the initial premise to offer this as impeachment. 

MR. PEET: On the basis of what? 

MR. HICKEY: Privilege, one thing. 

MR. PEET: I would like to comment to this privilege argument. 
I queried Mrs. Ellis very carefully on this to the extent of my knowledge 

at that time. She opened up the subject. I don't stipulate that 
there is a privilege or not involved, but she certainly has (1) no privi- 
lege to lie at this hearing. She might have said at that time "I am 
privileged, I believe I am privileged not to answer that question,"' or 
something along those lines, but she is not privileged to make a state- 
ment that is in contradiction to the truth. 
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Secondly, as far as my understanding, and I could be wrong in 
this, but I don't believe that she is privileged to make these statements 
to an investigator and then hold out that they may not subsequently be 
used, 7 

I will state that as far as this interview goes, there was not re- 
cording that Mrs. Ellis ever claimed these should remain confidential. 

But aside from that, I believe it is an agency privilege to keep 
these matters confidential, rather than a personal privilege on the part 
of the informer. : 

Thirdly, there were certain anonymous memoranda which were 
forwarded to the State Department. These triggered the investigation. 
These anonymous memoranda certainly are not privileged in any way. 
These anonymous memoranda were attributed to Mrs. — as a result 
of the investigation. : 

HEARING EXAMINER ELLIOTT: May I have the record here, 
please? 

MR, HICKEY: Mr. Chairman, may I comment on this? At no 
time did Mr. Peet make reference to this particular interview and this 


particular material here. I would like to read, for Mr. Peet's 


edification a statement by Mr. Wigmore relative to privilege. He brings 


up the matter of informants, . 
“A genuine privilege for communications on the fundamental 

principle of privilege must be recognized for the com- 
munications made by informers to the Government because 
such communications ought to receive encouragement and 
because that confidence which will lead to such communica- 
tions can be created only by holding out exceptions for a 
compulsory disclosure of the informant's identity. 


“This privilege is well established and its soundness can 





not be questioned. Incriminating matters reported pur- 
suant to regular legal process or form of process treating 
him as a witness (that is, as a person appearing before the 
tribunal to furnish testimony or his moral responsibility 
for truth telling.)" 
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In each of those cases, the individual is privileged. The privilege 
that was given to Mrs. Ellis as a result of this testimony remains in- 
violate. There has never been any statement on her part as a result of 


your direct reference to this testimony given at that time. 


MR. PEET:: I would refer you to the Jenks case (sic) and this seems 
to be a Jenks case in reverse, where a witness gets to the stand and 
claims that no statements were made, and then I think we have to resort 

to confidential files. And can impeach her on that basis. Now if 
Mr. Hickey wants to make a legal argument on this, I submit that we 
prepare briefs and submit them to the hearing board. He seems to be 
better prepared for legal argument on this particular thing than I am. 

HEARING EXAMINER ELLIOTT: You have on page 385 Mrs. Ellis’ 
Statement. "You never made any charges against any people over in 
Cairo?" 

“Answer. Certainly not." 

“Question: You never alleged that any people in Cairo were 

homosexuals --" 

"Answer: (Interposing) Absolutely not." 

And going on: "You were not instrumental in breaking up a homosexual 
ring?" 

“Answer: How would I know who a homosexual -- of course not." 

“Question: Is your answer to that -- 

“Answer: (Interposing) My answer to that question is no." 

This report here says she told the investigator that certain people 
were, had reputations as homosexuals. I think she ought to be prepared 
to answer whether she made these statements or not. 

MR. HICKEY: Mr. Chairman, if Mrs. Ellis answered those 
questions, if she denies these questions, how can I at this time sub- 

stantiate her denial? 

HEARING EXAMINER ELLIOTT: I think that is the second problem, 
after we cover the first. Will she or will she not say whether or not she 
made these statements? 
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MR. HICKEY: Mrs. Ellis, will you make the — as to the 
way it was read to you by the chairman? | 

MRS. ELLIS: I definitely did not make those statements. 

HEARING EXAMINER ELLIOTT: Did you ever tell the se investi- 
gators that there were people who were homesexuals or had reputations 
as homesexuals there ? : 

MRS. ELLIS: I didn't -- what investigators to start with? 

HEARING EXAMINER ELLIOTT: These here, the ones in this 
report. I don't know who they are. | 

MRS. ELLIS: There was only one investigator that interviewed 
me and I answered his questions. 

HEARING EXAMINER ELLIOTT: Did you tell him there were 
people who had reputations as being homesexuals there? | 

MRS. ELLIS: I did not tell him that there were homosexuals there. 

HEARING EXAMINER ELLIOTT: Would you care to tell us what 
you did tell him? | 

MRS. ELLIS: I can't remember. That was 1953, “ is the only 
time I ever talked to anybody about this. : 

MR. HICKEY: Mrs. Ellis told me out here that she; had absolutely-- 
she admits this, from her recollection, she said other things she can 

884 not recall at this time. Now, for the sake of findings, as you indi- 
cate, the truth of a situation like this, I think she should be given a 
consideration on this. This is definitely a surprise to us, | something — 


like this coming in, and she should be given the ‘india of being 


able to go over it, in addition to my surveillance. 
Mr. Peet speaks of. legal argument. I think that perhaps this 
thing could have quite a bearing of materiality on it. | 
* 7% * * 
886 MR. HICKEY: Let me ask you something: Did you have any 
recollection of this interview at the time Mr. Peet asked you that 
887 question ? | 
MRS. ELLIS: No, I did not. I had completely forgotten it. The 


person came to me, called me on the phone and came to my home and I 
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couldn't remember he had ever been there. It was a long time ago. 

HEARING EXAMINER ELLIOTT: Well, as matters now stand, 
this thing is an official record. 

MR. HICKEY: It is an alleged official record. 

HEARING EXAMINER ELLIOTT: Fair enough. It is alleged. 
Now I am certainly willing to give you a chance to repudiate it, show it 
is not an official record, it is a false report or that the man that made 
it didn't know what he was talking about, or any of those things, but 
whether or not you will be able to do that is speculative as to the future. 
So I see no reason why we can't go ahead with the hearing. 


x * cd * 


[Filed May 20, 1958] 


DEFENDANTS' EXHIBIT No. 2 
(Attached to Motion for Summary Judgment) 


AFFIDAVIT 
OF E. TOMLIN BAILEY 
I, E. Tomlin Bailey, being duly sworn, depose and say that Iam 


the Director, Office of Security, Department of State, that I have re- 
viewed the complete file in my custody with reference to the plaintiff, 
Hazel T. Ellis; 

That the file requested by the plaintiff is Confidential and includes 
names and other identifying data relating to individuals who have served 
or are now serving as official representatives of the United States Govern- 
ment in foreign countries, together with derogatory statements and other 
information regarding them furnished by the plaintiff to an investigative 
agent of the Department of State; 

That the extracts from the file released to the Department of 
Commerce were released to that Department's representative with the 
understanding that they would not be used at any public hearing or other- 
wise disclosed outside the executive department; 
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That these extracts so released to the Department of Commerce 
were released only after several conferences and after oral assurances 
were given that they would not be used in any way so as to _— public 
knowledge; | 
That the investigative report mentioned in my statement (supplied 
the Department of Commerce) of July 2, 1957, was dated June 30, 1953, 
not June 30, 1952 as my statement indicates. : 

/s/ E. Tomlin Bailey 
[JURAT dated May 20, 1958. ] 


[Filed May 20, 1958 ] 


DEFENDANTS' EXHIBIT No. 3 
(Attached to Motion for Summary Judgment) 


AFFIDAVIT 
OF EDWARD A. DUNTON 

I, Edward A. Dunton, being duly sworn, say that I am the Chief, 
Appeals Examining Office, Bureau of Departmental Operations, United 
States Civil Service Commission, 

That the appeal of Hazel T. Ellis, a preference eligible within the 
meaning of Section 14 of the Veterans' Preference Act, from her dis- 
charge by the Department of Commerce from the position of International 
Economist, GS-11, was received on March 28, 1957 and is now pending in 
the Appeals Examining Office, 

That during the hearing on the appeal held by the i a Examin- 
ing Office at various dates commencing on June 11,1957, representatives 
of the Department of Commerce submitted in evidence certain documents 
authenticated as copies of portions of an investigative report in the cus- 
tody of the Department of State; ! 

That counsel for the appellant, after review of the documents sub- 
mitted, advised the Appeals Examining Office that he had requested the 
permission of the Department of State to review the pertinent file from 
which the documents submitted had been copied and that such permission 
had been denied, (Attachment A), 
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That counsel for the appellant requested the Appeals Examining 
Office to extend the time for final submission of a brief in the appeal of 
Hazel Ellis until such time as he secured a judicial decision on an action 
in the nature of mandamus to compel the State Department to permit in- 
spection of its file or files, (Attachment B), 

That counsel for the appellant verified that he has filed a suit in 
the nature of mandamus by submission of a copy of his pleading filed in 
the District Court of the United States, (Attachment C), 

That the request of counsel for the appellant was granted and the 
time for filing of the brief was extended, 

That no initial decision in the Hazel T. Ellis appeal before the Civil 
Service Commission has been made by the Appeals Examining Office, 

That either the employee or the employing agency may appeal from 
the decision of the Appeals Examining Office within seven (7) days after 
the date of receipt of notification of the decision to the Board of Appeals 
and Review of the Civil Service Commission, 

That the decision on an appeal to the Board of Appeals and Review 
is final and that there is no further right to appeal, 

That the affiant has no knowledge of the contents of the files of the 
Department of State. 

/s/ Edward A. Dunton 
[JURAT dated May 7, 1958. ] 


ATTACHMENT A 
TO AFFIDAVIT OF DUNTON 


VETERANS OF FOREIGN WARS OF THE UNITED STATES 
NATIONAL REHABILITATION SERVICE 


Washington 5, D. C. 
July 26, 1957 


Mr. Stephen L. Elliott 

Appeals Examining Office 

U. S. Civil Service Commission 
Washington 25, D. C. Appeal of 


Dear Mr. Elliott: REF: ELLIS, Hazel T. 


Pursuant to our recent discussion concerning the above appeal, I 
am officially informing your office that due to a refusal on the part of the 
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Department of State to permit review of a pertinent file used in evidence 
by the Government, it will be necessary to further extend the time for 
the submission of oral argument. Every effort will be made to resolve 
this matter within the shortest period of time possible. However, this 
office has no way of determining how much time will necessarily be ex- 
pended before our efforts are successful in reviewing the aforementioned 
file. : 

Also, this office was just informed that we do not have the complete 
transcript of the hearings but shall have same by July 29, 1957. 

Thanking you for your cooperation, I am, : 

Sincerely ak 


William F. Hickey 
WFH-wmg Legal Counsel 


ATTACHMENT B 
TO AFFIDAVIT OF DUNTON 


VETERANS OF FOREIGN WARS OF THE UNITED STATES 
NATIONAL REHABILITATION SERVICE | 


Washington 5, b.. &. 
September 6, 1957 


Mr. Stephen L. Elliott, | 
Appeals Examining Office, 
U. S. Civil Service Commission, 
Washington 25, D. C. 

. Re: Ellis, Hazel T. 


Dear Mr. Elliott: | 

In accordance with your request during our recent telephone con- 
versation concerning the above case, I am submitting herewith a request 
for further extension for the filing of final brief. : 

As indicated to you previously, a series of negotiations were under- 
taken with the State Department relative to the release of a file for ex- 
amination by the undersigned as a result of information from the same 
file having been introduced into evidence during formal hearing of the 
above case. 
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This office has just been officially notified by the State Department 
that it is the opinion of their Legal Department that the principles in the 
recent Jencks Case did not apply to administrative agency hearings. 

Quite coincidentally, this determination was not reached until the N.L. R. B. 
(National Labor Relations Board) reached an Administrative determination 
to the same effect concerning a similar situation in a hearing being held 
before that Body. It might be noted, however, that there was a dissenting 
opinion in that particular decision. 

As a result of such determination by the State Department, this 
Organization will file a Mandamus in the United States District Court 
within the immediate future. In light of such filing, it is requested that 
the time for submission of final brief be extended until a Court deter- 
mination is reached concerning the right of examination of the specific 
file involved. 

Thanking you for your consideration in this matter, I remain 

Sincerely yours, 


William F. Hickey 
Legal Counsel 


ATTACHMENT C 
TO AFFIDAVIT OF DUNTON 


VETERANS OF FOREIGN WARS OF THE UNITED STATES 
NATIONAL REHABILITATION SERVICE 


Washington 5, D. C. 
Mr. E. A. Dunton, Chief October 10, 1957 
Appeals Examining Office 
United States Civil Service Commission 
Bureau of Department Operations 
Washington 25, D. C. Re: Hazel T. Ellis 


Dear Mr. Dunton: Sinte Depuntaent ; 

In accordance with your recent request as contained in letter dated 
October 1, 1957, I am attaching hereto a copy of pleadings recently filed 
in the United States District Court relative to the above indicated action. 
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Please be assured that as soon as a definite determination is 
reached by the District Court, final pleadings will be filed with your 
office as soon as possible thereafter. : 

Sincerely, 
William F. Hickey 
Chief Legal Counsel 


WFH /abw 
enc. 


[Filed May 20, 1958] 


DEFENDANTS' EXHIBIT No. 4 
(Attached to Motion for Summary Judgment) 


AFFIDAVIT 
OF JOHN FOSTER DULLES | 

I, John Foster Dulles, being duly sworn, depose and say that Iam 
the Secretary of State for the United States of America and that I have 
been advised that an effort is being made by the plaintiffs in the above en- 
titled cause to secure, for the purpose of review, a file containing a 
record of a confidential interview taken from one Hazel T. Ellis by 
Security Investigators of the Department of State anent matters aris- 
ing in the Near East; : 


That after giving due and careful consideration to the advisability 


of disclosing the requested material to persons outside the executive 
branch of the Government, it is my considered opinion that the file re- 
quested is of such a nature that its disclosure would be prejudicial to the 
conduct of foreign affairs and the maintenance of friendly relations with 
other governments; | 

That I further find that the file requested by the plaintiffs is also 
of such a nature that it is classified "Confidential" pursuant to Section 
1(c) of Executive Order 10501 of November 5, 1953, and that such classi- 
fication is proper and required under that Executive Order. 

That Section 7 of Executive Order 10501 provides that "Knowledge 
or possession of classified defense information shall be permitted only to 
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persons whose official duties require such access in the interest of pro- 
moting national defense ...". 

That Section 7(b) of Executive Order 10501 provides that ''Classi- 
fied defense information shall not be disseminated outside the executive 
branch except under conditions and through channels authorized by the 
head of the disseminating department or agency, even though the person 
or agency to which dissemination of such information is proposed to be 
made may have been solely or partly responsible for its production"; 

That for the foregoing reasons I am not prepared to furnish the 
file containing the information requested. 

/s/ John Foster Dulles 
[JURAT dated _—— April, 1958. ] 


[Filed June 20, 1958] 
IN OPPOSITION TO MOTION FOR SUMMARY JUDGMENT 
The plaintiffs in opposition to motion for summary judgment by the 
defendants respectfully represent: 
1. That due consideration must be given to the scope and nature of 
proceeding at hand. This being an extraordinary proceeding the 
perspective of fact and issue thereof is necessarily restrictive and 
specialized. The plaintiffs contend that the nature of the proceed- 
ings and circumstances attendant thereon dictate that issue of fact 
is present and obvious on a threefold basis: 
a. Was the duty of the defendants as to the release of in- 
volved portions of the file for examination by the plain- 
tiffs within the discretion of the defendants or purely 
ministerial in light of announced principles of law found 
in controlling court decisions and in the inherent consti- 
tutional right of cross-examination for purposes of ade- 
quate rebuttal by the plaintiffs ? 
b. Was the file itself or portions introduced as evidence in 
a public record over objections of the plaintiffs still within 
the cloak of confidentiallity or was such destroyed by 


ys 


id 
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choice by the defendants on being introduced into evidence ? 
Question of fact exists as to circumstances surrounding 
acquisition of file and for what purposes information found 
therein was to be used by Department of Commerce in 
relation to Commission hearing. : 
Accordingly, genuine issue of material and special fact relevant 
to this type of proceeding does exist and provides the necessary basis 
for determination by this Court after hearing on the merits. 
2. That this Court under pertinent and relevant statutory law 
(Title 16, Section 1001-10010, District of Columbia Code) has 
jurisdiction to grant relief to the plaintiffs if following hearing 
on the merits such determination is the decision of the Court. 
The relief of the plaintiffs is one of a singular and special nature 
due to circumstances attendant thereon and can be granted only 
by this type of proceeding. Lack of opportunity to adequately re- 
but and counteract color of impeachment of credibility provides 
paramount ground for relief in the nature requested, 
3. That motion for summary judgment is defective in that it 
lacks specificity as to pointing out lack of genuine issue of fact 
and failure to state a claim upon which relief can be granted. In 
fact, defendants’ memorandum of Points and Authorities shows 
conclusively that (1) issue of character of defendant's action is 
very much at point and (2) that claim and relief requested by 
plaintiffs is well recognized and clearly speaks for itself. 
4. That defendants in submission of memorandum of Points and 
Authorities argue to the merits of the cause of action which, 
though admitting to its presence and thereby rebutting one of 


their own premises, is still without status in such a preliminary 


proceeding. | 

5. That question of application of principle law as to exhaustion 
of administrative remedies is very much at issue as to its ex- 
clusive use in derogation of inherent substantive right when cir- 
cumstances present a choice between strict adherence to pro- 


cedural law on the one hand and an abrogation of an inherent right 


' 
I 
' 
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in substantive law on the other hand. 

In accordance with defenses set forth as well as memorandum of 
Points and Authorities attached hereto, the plaintiffs urge this Court to 
dismiss the motion of the defendants for Summary Judgment. 

/s/ William F, Hickey 
/s/ Francis W. Stover 
Attorneys for the Plaintiffs 


[Filed June 20, 1958] 

MEMORANDUM OF POINTS AND AUTHORITIES 

The plaintiffs in support of their opposition to defendants’ Motion 
for Summary Judgment present for consideration of the Court the follow- 


ing points and relative authorities: 
I 


GRANTING OF A SUMMARY JUDGMENT IS A DRASTIC 
REMEDY AND SHOULD NEVER BE APPLIED IN ANY 
CASE UNLESS THERE IS A CLEAR AND UNMISTAKABLE 1/ 


NECESSITY AND JUSTIFICATION FOR ITS RENDITION. 

The single determination to be reached by the Court in a Motion 
for Summary Judgment is whether, upon consideration of the pleadings 
and other evidence (extraneous) that may be entered, e.g., affidavits, 
etc., there is a genuine issue of material fact giving premise for a judg- 
ment to be rendered as a matter of law. 2 This consideration is neces- 
sarily most restrictive with every benefit of doubt being resolved in favor 
of the litigation not being summarily judged as evidenced by the statement 
of Judge Edgerton, in a Court of Appeals decision for this area, in which 
he stated: 


"the Court is not authorized to try the issue, 
but to determine whether there is an issue to be 
tried." 3/ 


1/7 ‘Shultz vs. Manufacturers & Traders Trust Company, 1 FRD 451 
2/ _—s‘ Federal Rules of Civil Procedure 56(c) 
3/ = Miller vs. Miller, 74 App. District of Columbia 216 
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The fact that the evidence must clearly establish the lack of an 


issue is indicative of the burden borne by the mover of the motion. It 
must also be remembered that it is an uncontroverted principle of law 
that the preponderance and competency of the evidence has no bearing 
on the outcome as evidenced by the aforegoing statement of Judge Edgerton 
that the merits of the case must not be considered. Any other course of 
action would deprive the party against whom such action was taken of his 
constitutional right of trial 4/ since the Court would very possibly be de- 
ciding partially on the basis of hearsay evidence in form of affidavits 
without prior right of cross-examination which is one of the basic rights 
at issue in this instant case. : 

II 


EXTRAORDINARY REMEDY OF MANDAMUS WAS ORIGINALLY 
SET FORTH BY CONGRESS AND LATER RETAINED BY FILING 
IN-- "NATURE OF" -- IN FEDERAL RULES OF CIVIL PRO- 
CEDURE TO MEET CIRCUMSTANCES OF SPECIAL NATURE 
WHEREIN SINGULAR AND SPECIFIC ISSUES OF FACT MAY BE 
PRESENT AND SPECIAL RELIEF IS WARRANTED TO PROTECT 
AND PRESERVE INHERENT RIGHT. 


In addition to the aforegoing as to the lack of eal being clearly 
shown, consideration must necessarily be given to the special character 
of the proceeding which has a correlative effect on the evidence and quality 
thereof to be presented. In Whiteman vs. Federal Life Insurance Com- 
pany, it was stated: : 


"I think such a motion (for Summary J ee 
should be sustained only in a clear case, a case 

in which there is no doubt as to how some essen- 
tial question should be resolved, such an essential 
question as that when it is resolved adversely to 
one party, that party cannot prevail." 


"If there is any question, the resolution of which 
is doubtful, that is, question of fact, then that | 
question ought not to be decided and cannot be de- 
cided upon the hearing of such a motion on this 
motion. The parties are entitled toa 


upon such essential questions of fact as are 


in the case unless indeed they agree as to what the 


4/ U.S. vs. Newbury Manufacturing Company, 1 FRD 718 
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facts are." — 


Til 


THE EXHAUSTION OF ADMINISTRATIVE REMEDIES PRINCIPLE 

IS NOT ABSOLUTE AND CATEGORICAL IN APPLICATION BUT 
WILL BE EXCEPTED TO IF THE CIRCUMSTANCES OF AN ACTION 
INDICATE THAT BASIC JUSTICE AS WELL AS EQUITY CAN ONLY 
BE SERVED BY COURT INTERVENTION AT THE REQUESTED 
TIME, 


The question of exhaustion of administrative remedies must be 


considered in this action in two phases: 


a. From a strict procedural aspect, i.e., 
Is this a question of requesting the Court 
to make a final judicial determination in 
abrogation of a final administrative de- 
cision, or is it a request for an immediate 
determination by a Court to assist an ad- 
ministrative tribunal in rendering a full 
measure of justice in a situation wherein 
the administrative tribunal finds itself 
without authority to do so at a given time 
in a proceeding when basic constitutional 
rights are being circumvented to the ob- 
vious detriment of the plaintiffs in the 
hearing ? 


From a substantive law aspect, i.e., 
Will a principle of law, generally wise 
. in application, be categorically applied 
in an individual case wherein obvious 
detriment equalling abrogation of basic 
due process will occur by such application ? 


Dealing with these phases in their order of appearance, it must be 
conceded that this instant action is one of a holding nature and not one re- 
questing a final determination by the Court in controversion of the ad- 
ministrative body prerogative of reaching a conclusion in its process. 
The plaintiffs request the right to review a specific file or portions of 
that file in whole context and with a full picture of all attendant factors. 


5/ 1 FRD 95, 96; American Insurance Company vs. Gentile Bros. Com- 


pany, 109 Fed, 2nd 732; Shultz vs. Manufacturers & Traders Trust 
Company, 1 FRD 451; Boerner vs. U.S. Fed. Supp. 769; Reiser vs. 
McKee Glass Company, 1 FRD 170; Daisy Engineering Company vs. 
DeRaef Corporation, 1 FRD 679 





(This is an issue of fact as to what is within the purview of examination 
due to extent of review by Department of Commerce and limits of au- 
thority from Department of State to Department of Commerce.) Once 

that is accomplished, rebuttal of inferences contained in the introduction 
of this evidence can be had and the administrative hearing brought to its 
conclusion. The question of the right of Court intervention as a matter of 
interlocutory relief to provide protection to inherent constitutional rights 
is clearly spelled out by the Supreme Court in Consolidated Edison Com- 
pany vs. National Labor Relations Board La wherein the Court stated: 


" .....+3 On Such an application and a showing of 
reasonable grounds the Court could have ordered 
it (testimony) to be taken (during the hearing and 
before conclusion of same hearing. )" 


This position was further substantiated by the U.S. Court of Appeals 
for the District of Columbia in a decision handed down on January 8, 1958 
in the case of the Communist Party of the United States vs. Subversive 
Activities Control Board us wherein inter alia it was stated: 


"It may be said that the ruling we have just 
outlined creates a right to interlocutory re- 
Litt, wae 


In the same case the Court of Appeals settled the question of 
whether the principle of the Jencks case 8/ applies to administrative hear- 


ings by stating that: 


"The opinion of the Supreme Court in the J encks 
case, as we read it, is based upon the elementary 
proposition that the interest of the United States 


is that justice be done." 
This is further strengthened by the Court's rofesonse. to the state- 
ment of the Supreme Court found in Federal Communications Commission 
vs. Pottsville Broadcasting Company 9/ wherein the Supreme Court stated: 
| 
6/  305U.S. 197 i 
7/ 223 Fed. 2nd 531 


8/ Jencks vs. U. S., 353 U.S. 657 
9/ 309U. S. 134 
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"To be sure, the laws under which these agencies 
operate prescribe the fundamentals of fair play." 
Their proceedings must "satisfy the pertinent de- 
mands of due process." 


The Court of Appeals in commenting on the above statement of the 


Supreme Court indicated in the Communist Party of the United States vs. 
Subversive Activities Control Board 10/ that: 

"If this were a civil action in a Court, or if it 

were a criminal case, the Party would be en- 

titled to production of these reports. The ques- 

tion here is whether production is one of the 

fundamentals of fair play required in an adminis- 

trative proceeding. We think it is.” 


It is of course obvious that the Congress of the United States clearly 
intended that these rights be recognized and upheld as evidenced by the 


enactment of the Administrative Procedure Act. 1t/ A reading of pertinent 


sections of this Act indicates that any approach of legal construction, i.e., 
literal or equitable, will substantiate the right of this action and its firm 
premise in Court. A survey of the legislative history of this Act will re- 
veal a complete consonance with this position. — 

From the facts set forth, it is obvious that this mandamus action 
will in no way abrogate the right of the administrative agency in carrying 
out its prerogative of making a final determination of this matter, but 
will render vital assistance towards its rendering a decision not subject 
to the color of aspects of unconstitutionality. 

In consideration of the second phase of the Exhaustion of Adminis- 
trative Remedies principle, it must be conceded in line with the principle 
enunciated in the Federal Code 29, United States Code A 2072, that: 


10/ 223 Fed. 2nd 531 

11/ 60 Statute 237(1946) as amended; 5 U.S.C. A. ; #1001 et seq. 

12/ P.L. 404, 79th Congress, Section 10, subsection (d)(e); Section 
7(c); H.R. 1203, 79thCongress, 1st Session; H.R. 1206, 79th Con- 

gress, 1st Session, section 211; H.R. 2602, 79th Congress, ist Session, 

section 4(a); 8. 7, Committee on Judiciary: H.R. 1980, 79th Congress, 

2nd Session 
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Any rule of Civil Procedure is operative and : 
effective only to extent that it does not "abridge, 
enlarge, or modify the substantive rights of a | 
litigant." 3 


and that circumstances exist wherein general principles of law must have 


exception in application. Numerous cases are found to substantiate this 


point as set forth in Supreme Court decision in the re Conductors of 
America vs. Pitney. 13/ ! 
In this Court in July 1957, Judge Keech in Schwebel vs. Orrich44/ 


stated: | 
"It is elementary law that as a general rule ad- 
ministrative remedies must first be exhausted 
before one aggrieved is entitled to Court review, 
but this wise rule is not without exception neces- 
sary to preserve the fundamental rights of the : 
litigant or to prevent a violation of express sta- 
tutory limitations placed by Congress upon the | 
powers or actions of an Administrative body." | 


Accordingly, it is recognized from a substantive aspect that Courts 
will be as flexible as justice demands and will not sacrifice the spirit of 
the law for its procedural letter, or what may be, usual general applica- 
tion. i 

IV : 
THE DISCRETION OF THE GOVERNMENT AS TO CONFIDEN- 
TIALITY OF ITS FILES IS DESTROYED IF THE ACTION BY 


THE GOVERNMENT CONTRADICTS THE ASSERTED PUSIERON 
TAKEN BY OFFICERS OF GOVERNMENT. 


The issue at stake here can be adequately resolved in the words of 
that eminent jurist Judge Learned Hand in U.S. vs. Andolsoheck = 15/ 
wherein he stated: 


"The government must choose; either it must 
leave the transactions in the obscurity from 
which a trial may draw them or it must ex- 
pose them fully." 


13/ 326U. S. 561 
14/ 153 Fed. Supp. 703 
15/ 142 Fed. 2nd 503, 506 
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In this instance the Government chose to expose by introduction 
into evidence. 

In conclusion it must be noted that defendants’ memorandum argues 
to the merits of the case, which at this time this Court cannot appraise. 
Any intrusion by the plaintiffs into this phase of the case is done to meet 
and rebut any possibility of consideration of defendants’ position therein. 
It might also be parenthetically noted that in some arguments the defen- 
dants seem to be in self-contradiction as a reading of that portion of the 
memorandum anent the duty of the Secretary of State in the given instance 
being ministerial or discretionary will indicate. The defendants take 
both positions and do not indicate that an argument in the alternative is 
being effected. Real due consideration must also be given to the salient 
point that an adverse administrative decision, very possibly affected by 
the issue at hand here, will cause the plaintiffs to seek Court review with 
a strong presumption of correctness on part of the Commission's decision 
having to be overcome as a result of an abrogation of a constitutional 
right on the Administrative level. 


CONCLUSION 
In accordance with the aforesaid and reiteration of the principles 
enunciated in the following statement found in the case of American In- 
surance Company vs. Gentile Bros. Company 16/ , the plaintiffs respect- 
fully urge this Court to dismiss the Motion of the defendants for Summary 
Judgment. 


“The granting of a motion for Summary Judgment 
is never warranted unless there is a clear and in- 
disputable showing based upon the pleadings and 
evidence in file that no genuine issue as to any 
material fact remains for determination on trial." 


/s/ William F. Hickey 
/s/ Francis W. Stover 
[Certificate of Service ] Attorneys for the Plaintiffs 


16/7 Fed. 2nd 732 
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June 25, 1958 
ARGUMENT ON BEHALF OF THE PLAINTIFF : 

MR. HICKEY: If it please the Court, the question before the Court 
is one of a Motion for Summary Judgment. The elemental basis for such 
a Motion is whether or not there is a genuine issue of fact. Sometimes 
the line of distinction between fact and law becomes very vague, Also, 
the matter of what premise may be used in the Court for the substan- 
tiation of such a motion is likewise vague. | 

In this case we feel that the evidence as contained in the record 
definitely substantiates the matter of genuine issue of fact. One, whether 
the question as to the confidentiality of the file involved retained its in- 
herent character or not following the action of the Government is a ques- 

tion of fact. : 

Secondly, as to the duty of the Secretary of State in the circum- 
stances involved, that is, ministerial or discretionary, also involves a 

15 question of fact. | 

A third, and very salient question of fact, involves the circum- 
stances surrounding the acquisition of the file and the purpose for which 
it was to be used. | 

I very respectfully refer the Court to the affidavit filed by the 


Government on behalf of Mr. Tomlin Bailey, wherein he indicates that 


the use of the file was to be very restricted and at no time was it to be 


entered into the public record. : 

The Department of Commerce, the Department involved in the 
hearing in the presentation of the evidence, has contended that the au- 
thority was present. The question as to whether this authority was 
present or not puts a matter of illegality on the action, and also whether 
or not a statute was contravened or violated in the action. I think it 
should be pointed out here that there is no question as to the jurisdiction 
of a Court for judicial review. It is the matter as to the timing. 

We do not ask the Court to abrogate or in any way controvert the 
prerogative of an administrative agency. The administrative agency has 


agreed to a suspension of the hearing until this question, which we contend 
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involves an inherent constitutional right, is settled. 

Now, we have authorities replete indicating in our memorandum of 

16 points and authorities, indicating that though the exhaustion of ad- 

ministrative remedies is a general rule, and generally wise, it is not 
without exception. The case that was stated by the Government, Schwebel 
vs. Orrich, rendered by Judge Keech of this jurisdiction, was not given 
in full content at the time. It was stated that there had to be a preceding 
premise of violation of expressed statutory limitation. 

However, in that decision, Judge Keech stated: 

"It is elementary law that as a general rule adminis- 

trative remedies must first be exhausted before one aggrieved 

is entitled to Court review, but this wise rule is not without 

exception necessary to preserve the fundamental rights of the 

litigant or to prevent a violation of express statutory limitations 
placed by Congress upon the powers or actions of an adminis- 
trative body." 

He presented an alternative. We are proceeding on the basis of 
that constitutional right. Later, in further presentation of this argument, 
I will deal with the facts that were present at that time. 

The premise for interlocutory relief deals still with the decisions, 
and referring to the comment made by the Government relative to the 
Supreme Court case, Consolidated Edison vs. National Labor Relations 

17 Board, and the Subversive Activities Control Board, that was 
dealing generally with the matter of interlocutory relief made possible 
in an administrative hearing. 

We have to deal with this matter in two phases; whether there is 
any possibility of a Court intervention before a final administrative de- 
cision, and, secondly, whether there is a premise stemming from a 
statute or general principle of law wherein interim relief can be had. 

It is shown in the Consolidated Edison case and in the Communist 
Party of the United States vs. Subversive Activities Control Board, de- 
cided by the Court of Appeals of this jurisdiction, that such premise 
does exist. We contend that in addition to the authorities that we have 
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cited and which the Court undoubtedly has already acclimated itself with, 
and not needing to go on and further extend the time, we will not deal in 
detail with all those cases and situations. | 

However, I would like to reiterate here our premise stemming 
from the Administrative Procedure Act, and it must be remembered 
that we are bringing this action not against the Civil Service Commis- 
sion; it is against the Department of State, an agency of Government 
completely controlled and covered by the Administrative Procedure Act. 

Going to the Act itself, and Section 10, Judicial Review, D -- well, 


18 A first: It shows the scope of review. 


22 


"Any person suffering legal wrong because of any agency 
action, or adversely affected or aggrieved by such action within 
the meaning of any relevant statute shall be entitled to Soames 
review thereof." i 
Under sub-section D of Section 10, the same section: : Interim 

Relief: "Pending judicial review any agency is authorized, where it 
finds that justice so requires, to postpone the effective date of 
any action taken by it. Upon such conditions as may be required 
and to the extent necessary to prevent irreparable injury, every 
reviewing Court (including every court to which a case may be 
taken on appeal or upon application for certiorari or other writ 
to a reviewing court) is authorized to issue all necessary and 
appropriate process to postpone the effective date of any agency 
action or to preserve status or rights pending conclusion of the 


review proceedings." 
* THE COURT: * * * . : * 

I don't think that if they are going to introduce a part of a file with 
A,B,C, and D, and all of that, that it is going to stand, but I don't think 
I can interfere at this posture of the case because you haven't taken your 
appeal and had a formal ruling by the Civil Service Commission. 

I can appreciate the position you are in, and I am inclined to agree 
with you. I am not impressed with the State Department setting up a 


statement made by a woman as confidential, but I think before you can get 


48 


relief here you must make your appeal to the Civil Service Commission 


pursuant to the procedures set up under the Veterans Act. Have them 
deny it and then this Court has jurisdiction to make determination of it, 
but I don't think you can put the cart before the horse. 

MR. HICKEY: Well, your Honor, there is no premise for me to 
make an appeal on this specific point to the Board of Appeals and Review. 

THE COURT: Why? 

MR. HICKEY: The only point that can be appealed is the matter 
of the entire decision of the Hearing Examiner. 

THE COURT: That is right, and that is based on this so-called 
file that you haven't been able to see. 

MR. HICKEY: Yes, your Honor, that is right. 

THE COURT: Well, that is the point that you are appealing on. 

23 MR. HICKEY: Then it is a matter of judicial review. The Court 
must at that time look at the record. We will not be able to have in- 
cluded in the record any type of rebuttal or even a portion of the file to 
which we are referring to at the time it goes before the Court, and th re 
is a strong presumption -- 

THE COURT: That hasn't anything to do withit. If you take your 
appeal to the Civil Service Commission, which the Act says you must, 
and the Civil Service Commission sustains the action of the trial ex- 
aminer, then this Court may act. But I don't think that because a trial 
examiner does something you don't agree with that you can rush into a 
Federal Court and get a ruling on it. 

MR. HICKEY: Only, your Honor, where invasion of Constitutional 
Rights exists, as happened here. The Government referred to the 
Communist Party of the United States vs. Subversive Activities Control 
Board, and in the application of the Jencks Case the Supreme Court in 
the Jencks Case, as we read it, is based on the elementary proposition 
that the interests of the United States -- that justice be done. And they 
stated further, ''To be sure, the laws under which these agencies operate 
prescribe the fundamentals of fair play. Their proceedings must satisfy 
the pertinent demand of due process." And here this Court of Appeals 
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indicated, "If this were a civil action in a Court, or if it were a 
criminal case, the party would be entitled to production of these reports." 
THE COURT: Well, you take your appeal to the Civil Service Com- 
mission. And if, under these circumstances, the Civil Service Commis- 
sion sustains the trial examiner on the basis of that file, then you come 
on back here. : 
MR, HICKEY: All right, sir. 2 
THE COURT: You have a pretty good idea what will happen, don't 
you? I will deny the motion. I will grant the motion for summary judg- 


ment, but I am telling you now that I don't like what has been done. 

MR. MADDRIX: Now, may I make one statement which I think 
the Court should know, which shows the Government's position here? 
When I first received this case -- Mr. Hickey will bear me out on this -- 
I called Mr. Hickey because I don't like that either. I think when a 
partial report is submitted in evidence that counsel -- : 

THE COURT: I am not criticizing you. 7 

MR. MADDRIX: I understand that. I called Mr. Hickey on the 
phone and said, "Mr. Hickey, if I can get the Commerce Department to 
withdraw that from the case will you be satisfied?"’ and he said "No, be- 
cause the damage has already been done, and the hearing examiner has 
that in his mind." So, I did all I could do. : 

THE COURT: Well, heis right. * * * i 


* od * 


ee eee eee eS | 
[Filed June 27, 1958] : 
ORDER 


This cause having been heard on defendants" motion for summary 


judgment, and the Court having considered all of the record; the plead- 
ings, affidavits, exhibits and memoranda of points and authorities filed 
herein and there having been a full and complete hearing and the Court 
having found that there is no genuine issue as to any material fact and 
that the defendant is entitled to judgment as a matter of law, it is now, 
therefore, by the Court this 27th day of June, 1958, ! 
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ORDERED that the defendants’ motion for summary judgment be, 
and the same hereby is, granted, and that the complaint be, and the same 
hereby is, dismissed with costs to the defendant. 


/s/ Edward M. Curran 
Judge 


[Certificate Of Service | 


[Filed July 28, 1958] 
NOTICE OF APPEAL 
Notice is hereby given this 28th day of July, 1958, that Hazel T. 
Ellis and Veterans of Foreign Wars, Plaintiffs hereby appeals to the 
United States Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 27th day of June, 1958, in favor 
_ of Defendangs against said Plaintiffs. 
} /s/ William F. Hickey 
Attorney for Plaintiffs 








